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ORIGINAL
EX PARTE OR LATE FILED

Magalie Roman-Salas
Secretary, Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Re: CS Docket No. 00-3~-
Notice of Ex Parte Presentation
AOL-Time Warner Merger

Dear Ms. Roman-Salas:

Pursuant to Section 1.1206(b)(2) of the Com.rn.ission·s rules, this letter memorializes a
meeting held on October 5, 2000, between myself and Kathy. Brown, Chief of Staff to Chairman
Kennard. I attended this meeting as Chairman of the Issues Committee of the WI-ISP.

At the meeting. we discussed the attached term sheet Time Warner has offered to ISPs who
want to interconnect under the AOL and Time Warner's Memorandum of Understanding on open
access. I called attention to the fact that. under the term sheet offered, Time Warner is under no
obligation to negotiate in good faith. I said the whole tenor of the terms was anticompetitive and
contrary to what AOL and Time Warner were saying publicly.

I also discussed AOL's. history of anticompetitive practices. I explained that AOL version
5.0 interferes with the ability of the consumer to use a different 15P. unless you actually remove
AOL v5.0 and all other files from your machine and re-install your other ISP's software. We also
discussed the discrimination in Instant Messaging, and the ability of AOL Time Warner to
discriminate in the set-top box middleware.

I stressed the important role that independent ISPs have played in supporting new Internet
users and users in niche markets not served by large ISPs like AOL. Finally, I said that the FCC's
policy on allowing the market to develop open access without ~ntervention has been ineffectual.

sincereIY.~q.~
Stephen A. Heins
Director of Marketing
NorchNet
311 Park Plaza
Oshkosh, WI 54901
(800) 276-2955

Attachment
cc; Kathy Brown (w/attachment)
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CONPJDENTlAl
AugU.t1'.2000

Term Sheet for ISPITWC Broadband~SP Service

This term sheet (the -renn Sheer) II 8 lilt of key bUaine.s points that .,. in~nded to
be memorialized In. definitive agreement (the -Definitive Agreernent") between Time
Warner Cab'e ("1WC·) and the Intemet Service Provider :(the ·'SP") identifted below.
~ for the proviai0n8 of Sectlon 21 or this Term S~, this Term Sheet i~ not
intended to ere_ 8ny rights for. or Impoee obligations upon, either party. fnc;Iuding
without limitation any obttgatfon Ie negotiate In good fafth~

1. Service.

The -ServiCe- Will be ISP's Intemet access. content. ~icatlona 8I1d functionality
deliver&d. over TWe/• broadband cable infrastNcture, a~ Jointly provided by the partie.
within the Network AlchitedUre to be specified by 1WC tn the Definitive Agreement.
The Service will be tiered based on • maxImUm line speed and overall conIJwmptJon of
bits per billing period. Initially. the partJea wiD offer two tiers of Service. The'maximum
Une speeds for the lower tier service wUI be 2 mbps, dawnltt8am, and 384 Imp.,
upstream. Una speeds lor the Initial higher tier of SaMOe. and bit consumption for both
Inilia. tierS of Service WiU be apecifted In the Definitive AQraemenl FoUowIng D8QJtion
of the Definitive Agreement. the partie. may modify the foregoing seNice specifications
and/or add lerviee 141\(. solely upon mulUal written agreement. .

The Service will be optimIZed for the personsI computer, but the pant_ understand that
the service may be capable of wor1dng on anomer d.v~ if 80 connected by a .
customer. lWe's obligatlona under the Deftnltive Agreement will be limited 'to 8
customer's use of thA Service througty • persona' computer. .'

2. Non---ExduaiY,I. The parties' rtghts and obl~atioris under the Deftnitive
Agreement will be non-exdU81v8.

3. Scope and Rollout The rollout of the Service will be on a TWC dMsk>na1 leVel.
except WIth reapKt to the National DiVision, for which rollOut will be on 8 ~I. aystem
by ceble system level (Each division. and In the case o~ the National Dtvillon. eeon
syGNn. may be ref8rred to h&r8in 8& an ·Oper8tOr-). ~ch Operator wUI have the
option (but not the obHgation) to rollout the Service to pt*nual customers 10 ita
operating aNa. subject to ISP'S agreement to offer the ServIce through such Operator
and subject alae fa ISP'. payment of the Advance (as c;tefined herein) wLth tesped to .
each ~Peratorthat offers 1he Serva. RolICXIta will oce;ur 30 dl)'l after me Oporator
determina that Ita GIIt*iaystama ana capable of providing the Servlca. lWC win have ~
~ right to termfnate the Definitive Agreement with re8pect to Operators Which 8111
dIVested or are no longer under manegeme.nt by TWC. Systems wNch aRt aCQuired by
TWC Qfter the effective date of the Definitive Agreement but during Itt. term thereof \Mill
have the option to offerlne Service under the tenns ofthe Definitive Agr~e"t. .
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4. Oittributla.o. EtICh of ISP and lWC wW ..Uthe Service and will determine the
pricing of the Servjge when ,old by it.

S. . §ybscrfber Bfvenue Sp&JII. TWe shall retain seventy-ftve percent (75.%) of
gross Service lubsaiptton revenues and asp shal" receive twenty-five ~ent.(2~"D)
thereof. Notwithstanding the foregoing. for IUbscrlptiOftI:to the lower tier Sel'Vlce: (a)
TWe shall receMt a mInImUm monthly payment of$30 for each aub8cription sofd by
ISP to extsttng TWC cable telev,-ton .t'Vice IUblCribers: and (b) fSP analf receive a
mmlmum monthly pa~nt of $10 for each subecription sold by lWC. TWOsh8l1 be
enttUed to higher minimum monthly payrnenta. apecU\ed In the DefInitive Agreement, _J-
with respect to subacriptiona sold by ISP to CUltornets who are not TWC cable "
teJevJslon service cuatomera. lsi" ..$ sJ,. .
6. S"'!!SIl1arnt pag,A;p wUl have sole central at. and reSponslbfllty (Inc:Iuding
without Umitation IdImiII and technical responsibility) for the homepage for the 58 9 t

provided howeverthat:Ta) the home pege will be subject to lWei. approval; an } at
all times during 11. twm of the Definitive Agreement th..wlU~ a dedk:ated liability
of prominerrt above-the-fold ant. on the horne page of ihe Selvlce for u.. · the
Operator in its discretion. but which may. Without limltaUon link to content. fI)pllcadons.
aervlces and functionetity prov'ded by 8Uch Operator. The Operator presence on the
home page for the service ah811 be defined in the Definltfve Agreemenl

7. Advelti§Jnsl 8nd other E.... 1WC will recetve tWenty-five percent (~6%) of
gross revenue. received by ISP for advertising. tr.nsa~, communlcatJo~ premium
services. e-commerce and other feea (e.g. web hosting surcharges) rel8ted~1o asp'.
ability to offer the Serviee rAnc.llary Revenues,. Except •• exprassly nt out In this
Tenn Sheet, aD revenu. gtlnet8ted by the Operator'" conneoCion with the Service and
whether or not through the Service Home Pag_ (including advertising. transaction••
communications. premium services. e-cxH'1'Vnerce and other fees and 88fV1ce revenues)
wdt be retained by lWe. "

8. Advance. ISP will pay 1WC an advance payment 10 be recouped against
rewnues to be received by TWO under the Definttive Agl'Mment In the amount of
doll.ra (5---J for each Operator which the parties agree ,hata oner the Service (the
-Advance"). The Advance Will be due and payable thirty (30) days following rsP's
receJpt of notice fmm lWC that the Pre-Existing Obligations have terminated. The
Advanc8 wftf be applied to revenues due to TWe hereunder until such advance has
been fuUy recouped. It which time lWC and ISP shall make appropriate ~yments as
set forth herein. The advance is refundable upon expiration of the Agreern8nt, provided
however that in the event the DefinItive Agreement te"""'al8l for any reaSOn before
~C hal eamed at least $50.000. TWe wilt be entitled to retain an amount equal to the
dlfre,."ce between $50,000 and the actual amounle ..mad by lWC under the
DefInitive Agreement

9. Minimum Subtcriblr LtyeI. TWC will have the right to terminate~ Definitive
Agreement WIth r&6pecc to any particular Ope,.tor after one year from the : .
col1'1lTlenC8ment of rollout by eUCh Operator unl••, the service h... upon 11. one-year
anntversary of the roJlout, in such Operatar'. op&ratJng area. I number of iUbscribers
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equal to the greater of (a) 100 or (b) .5% af homes p....d by the particular Operator.

10. M!f'ketlna ansi Se!via Packag... ISP will martcet 8nd promote the av~UsbUftyof
the S8Mce. lWC may pac1C8Q8 the Service with lWC's Qther eervicea.su~ to the
tenns and CDnCIItion8 of the Definitive Agreement. indudlng wtthcwt limttationthe
payment of minimum fees.

11. Faclfties.

TWC will be responsible for au aspect8 of the Servicei~r. faclitia from a
polnt of demarcation at the Operator hMdend to SeM~ subscribers. lWC will
provision end in8t8f1 (except to the.-nc that aelf·provis:ionfng 'I available) 1f"a Service
for u..... ualng perwnal oomputllrs to utilize the Serva; Whichever party ..11a the
ServIce to • cuatorrw wW determine Whether At wlah..~ ch8lg8 an Inltalllltion tee.· 18
NotwiIt1.tandJng the fonIgOl!'\g. If lIP ..... the Service. ,.P wiU reimburse lWe,at '{
TWe'. coat without markup. for TWc-I direct colts (I"eluding labor and equipment) of
proviaJonang and mstallng the SeNioe. .

JSP will be responsib'e'for all aspects of the Service. Infrastructure faciUtfes. -software.
hoeting. caching. peering and gene,., Internet conneeuVJty and transport to the point of
demarcatiOn at the Operator headend. 'SP'a traneport facilities 10 the lWC headends
wiD meet maximum and minimum capacity speclftc:ation~88 wOI be speclfted in the
Definitive Agreement If tunneling pro~& are used. tbe tuM'" will termlliate at lWC
headend. ISP wW be reeponsitMe for obtaining and managing blocks of IP add..._ to
support the S8fVic8.

The Definitive Agreement will Mt forth mini,.,. techn'caJ perfonnance requlrementa with
which the ISP mUM comply. The Definitive Agreement:wIJJ provide for appmpriate
credits for ServIce out8gea cauled by faUure ofeither pmtya taftles to~t
apedfteaUon8. If outages or perfatmance feilure. Nam, a apecItIed leval. or If the JSP
does not re.pond reaIONlbly to 'ncreased volume or u,age of the Service fn any
particular operating area. 1WC may temWIate the Deflnlttve Agreement with respect to
the OPenltots in such ....1I1i. .

12. aIMing Ind Customer seryiS!§..

TWe will invoIce the cU8tomera to which it setls the se~C8. JSP shall have the option
to Invoice cuslDmers to which it sella the SeM~. or to have TWe Invoice euch
customers at a monthly blling charge payable by ISP of $.50 per Service aubscriber
invoiced. The inVOIcing party WUI remit payment to the ~other party for the other party's
sha... at 8ubaortber r&venu_ no later than 30 daya aftertha end of mon~fnwhich
such revenues were reoeiV8d revenues tom Service customer. "S lWC invoiced
customer paYi only 8 PIIrt1s1 P8ymen~ the payment wra be aUoc8ted proportionately
among the Servk:e and oth.. lWC services. with TWC remitting twenty-fiv8 percent·
(25%) of the ~ountallocated to the S8IV'ce to ISP Caubl8d to minimum PlYr'nE!tnts as
set fo~ herem. ~c wIIJ have sola dlacNtion over SUb8criber termindon PQUcles, ~
lnd&Jr!,ng without fimitatfon for non--payment. ISP Will r&mit to payment to TWC for .
TWC. share ofAnCillary Revenues no later than 30 days after the end Of the month in
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which ISP reoeived auch revenues.

The Definitive Agreement wUl define ..,-. I· and -ner II- tjaauu. Each party~ handJe .
any TIer I calle or emal. dhc:ted to it, wIIh a handOff to ttae other party if neceuary.
rsp will handle n.n customer aervIce, axeept thet TWO wt" handle r.r II euatomer
service for those aspect8 ofthe aervrce and facUitl81 TW~ Is responsible for providing.

13. Local Francjlil' Requi!'JIDentI· ISP will agr. to.abide by the terms of any locst
franchise oDDg8tkJn rwgardlng the pravlaion of the S.rvice on the 1WC cable-systems
that, in TWC's Judgment, .,. applicable to It, Including,~ut IImitat10n (x) charging
and r&mIttlng to TWC for payment tD loc8I ftanchiBa 8ulhoriU8I (or. ifdfreded by 1WC,
paying to fnlnct'tiliG autt1oritt.. dIreCtlY) the appUeabAe fr8nchlse fee on Ifta Service when
aok:l by ISP; 8I1d (y) COmpJyIn(1 with any c:ulltomer serv1c8. di&clolura, quiiJ~ of 18IVIee
and ather l'8Quirements (indudlng providing IUbaCribers. COP" altha ptlvacy
policy)j end (z) the pnMllion of «he Service to persons. places or in8tltulfons~ut
charge. TWC will provIde ISP with noUce of such requl~menta and the partie. wtI
cooperate on such compliance mattWll.

14. f~. Each party will comply, and _iat the .r in compfying, with all
applicable laws and rwgulaUons reapeating collection, UN, dlldosure IiIftCI proteetfon ot
subscriber information. iWC sh" U. llluonable e1forts to comply with ISP'.
aJstomer priVacy polfeaes. proVided however that 10 the~nt ISP's privacy: poUcies are
inconsistent with, and In some way. limltation an lWe'.• current or anticipated
business usea ofsuch Information, ISP agreee to take whatever action neeeesary fo
modify Its policies with respect to conform with lWeI, business objectiVes.

. .
15. Customer Pglldts and PJpc8dyres. The partie. Will agree upon poli~and
proc:ad~.. to be ma'nI8ined by each otthem with regilfd to the customers. for the· .
ben8llt of each other and the QlStDment. Are. wU' include, wtthout IimilatiOn, (I)
acceptable'use poIldea; (i) pmcedurea 10 en.,l. each party CD take adVantage of the
nob and t.akedown proviIlone of the Digital MillenniUm Copyright Act: (In) ;procedures
for other takedowns of posted content and denial of se1jvlce; (Iv) response to .
•ubpoenas; (v) response in emergency altuatk»ns; and (vI) minimum standard i8Nice
tetrN. tncWdJng limitatlona ofHabflfty tot the benefit of both partiel,

16. \lIQea StrHming; Telephony. Video weamln;.and telephony win De permitted
.. pert of the Service. aubjlct to Ule foUowing proviaJons:

. fThe Service Will not include any IOCIIA telephonya.Nice. reqUiring epeeal ;ateways,
powering, software or equipment. or that otherwise could cause me to be subject to
regutation as a convnon cantsr of teJec:ommunJc8tions HlVieea by any stat. public
U1Iltfes commission, the FCC or otherwise, or olner adv8lSe regulatoty COftI8quence.

y TWC wid not be requlfed to provide CoS auppolt for telephony or video stri!&mlng for
1" tne Service. QoS may be pruuided upon requ.8t and at lin additional cost

• I

To tJ:18 extent ISP wish. to offer any functfonality aa part of the Serva ~fch: la) is .
outside the scope of the Network Architecture; or (b) requns an Operato~ _cquire .

4



11/13/2660 16:22 9262335691
01/11100 1~:24 941 J03 'ZI 0"1

NORTHNET

,.. CABLE

PAGE 137

(jO008

equlpmerlt or software or implement a change in the way the Operator pmcea;ses, TWe
.hal have the right to approve such new functionafity, provided however that jn the
event TWC approves such functionality, IS? wiJI be obJlgated to railtlDurse for: lWC its
d1Nct, out-of-fJOCket coifs in impfementing such new fUnc;uonailty. .

17. I.I!m. WIth respect to each Operator, three yea,. from laul"ICh of the Service by
wen OpetBtor.

'8. Blsg,onlliJ!UtV. SUbject to any restrictions and ex~ption. specified in lthe
Definitive Agreem.nt. ISP 'NiB have control over and respon8ibUity for all content,
applications, functionality and services Included ;n the Service, except that TWe wilt
have contml over and responsibility for the portion of the'S8tvfce allocated to the TWe
!o~' 8eNic;e.

19. SobIN to PJ'Hxialjng Q&zligations. Any Definitive Agreement which lIle Partiesi-'
may reach WIll be sUbject to lWe's compliance with pre-existlng obligations.. indudiog

. those wfth serviceCo LLC dlblaJ Road Runner, 8S described In the Memorandum of .
Understanding dated February 29, 2000 between AOl sod Tims. Warner (the "Pre.
eKistJng Obligations-).

20. ~. Except as apacificalty provided In the Definitive Agreement. or as
otherwise agreed by the parties. _eta party will bear the: costs of performing- Itt
OblfgstlOns. '

21. gonfidentia!itV. ISP agrees to keep this Term Sheet. any of the termaiaet forth
herein. and any dfsQJsaions With r8spectedto the ccntetnpJatsd arrangement
confidential. and JSP agrees not to dlaclose such information to any person except
employees or 89811" of ISP with a need to know in con~ectionwith the services they
provide to JSP. Each party agreee not to make any press reJeaM or public I
announcement mentioning the other party's name or jd~ntityWithout such other partYs
expt'Q" writta" comient The provIsions of this Section :21 are Intended to be bfnding·.

Time Warner Cable, a division ofTime Warner'Entertainment Company, L.P.

By: •
Title~:--------

Oate~'--...-_-----
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